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April 9, 2007

SENT VIA EMAIL

Rosa Meehan, Supervisor

U.S. Fish and Wildlife Service
Marine Mammals Management Office
1011 East Tudor Road

Anchorage, Alaska 99503
Polar_Bear_Finding@fws.gov

Dear Ms. Meehan:

Thank you for the opportunity to comment on the 12-Month Petition Finding and Proposed
Rule to List the Polar Bear (Ursus maritimus) as Threatened Throughout Its Range, 72 Fed. Reg.
1064 (Jan. 9, 2007). Earthjustice, Sierra Club, Alaska Wilderness League, Pacific Environment, The
Wilderness Society, Northern Alaska Environmental Center, and Natural Resources Defense Council
submit these comments on the proposed rule. We commend the considerable effort put forth to date
by the United States Fish and Wildlife Service (FWS), and especially the Marine Mammals
Management office, to evaluate the impacts of global climate change and prepare this proposal.

The proposed rule properly recognizes global climate change as an imminent threat to the
Arctic marine ecosystem, ice dependent seal species, and specifically the polar bear. As apex
predators, the threat to polar bears is especially serious. The best available science concerning the
harms that the polar bear has and will continue to suffer as global climate change continues to erode
Arctic sea ice supports listing the polar bear under the Endangered Species Act (ESA). FWS has a
legal obligation to protect the polar bear as a functioning element of the Arctic ecosystem.
Therefore, we strongly support the proposal to list the polar bear under the Endangered Species Act
(ESA).

In fact, the need to list the polar bear under the ESA is even greater than FWS has
acknowledged. First, the foreseeable future, defined by the draft listing proposal as only forty-five
years, must encompass at least the next one hundred years, during which time an even greater threat
is posed to the polar bear. Second, the combination of oil and gas development and global climate
change will adversely affect the polar bear and its habitat to a far greater extent than FWS has
acknowledged. Similarly, poaching and global climate change combine to imperil certain polar bear
populations to a greater extent than FWS has recognized. In making a final listing determination,
FWS must account for these shortcomings of its draft listing proposal, each of which strengthens the
need to list the polar bear under the ESA.

Finally, the proposed rule fails to comply with the ESA by declining to specify critical
habitat. FWS must correct this deficiency by proposing a rule to designate critical habitat for the
polar bear.



I. We support FWS’s proposal to list polar bears under the Endangered Species Act.

Under the ESA, FWS' must decide whether to list a species as threatened or endangered due,
among other factors, to “the present or threatened destruction, modification, or curtailment of its
habitat or range.” 16 U.S.C. § 1533(a)(1)(A); 50 C.F.R. § 424.11(c)(1). FWS must make such a
listing determination based solely on the “best scientific and commercial data available” to it. 16
U.S.C. § 1533(b)(1)(A). Pursuant to these duties and its obligation to respond to a petition to list
the species, FWS has proposed to list the polar bear as threatened throughout its range. 72 Fed. Reg.
1064. Global climate change and the resultant destruction and modification of sea ice pose a serious
threat to the persistence of the polar bear and based on this, we support the listing proposal. We
encourage FWS promptly to promulgate a final rule that lists the polar bear as threatened under the
ESA.

A. FWS has correctly recognized that global climatic warming will substantially reduce Arctic
sea ice but has not recognized the role of greenhouse gas emissions in causing that warming.

The most recent and best available science clearly establishes that as a result of global
climatic warming sea ice will continue to recede throughout this century. Models project that sea ice
will continue to thin and retreat and will likely disappear completely from the Arctic Ocean during
summer months by the end of this century (e.g., Johannessen et al. 2004). Due to accelerated
melting and the likelihood of abrupt future reductions in sea ice, some models predict that the Arctic
may reach a nearly ice-free state during September as early as 2040 (Holland et al. 2006; Comiso
2006). The proposed rule correctly concludes that global climate change and the resultant
destruction and modification of polar bear sea ice habitat threaten the species throughout its range.

The best available science indicates that anthropogenic greenhouse gas emissions cause global
climate change and the resultant retreat of sea ice (IPCC 2007). Inexplicably, the draft listing
proposal fails to identify anthropogenic greenhouse gas emissions as a driver of climate change and a
root cause of the polar bear’s peril. To facilitate recovery planning, FWS must acknowledge
anthropogenic emissions as a driver of climate change and sea ice loss. It also needs to analyze the
potential effectiveness of greenhouse gas emissions reductions that could be achieved from the
existing Kyoto Protocol, an international treaty.

B. FWS has corvectly recognized that global climate change and the vesultant destruction and
modification of polar bear sea ice habitat threatens the persistence of polar bear populations
throughout the Arctic.

The most recent and best available science clearly establishes that the retreat of sea ice has
adversely affected polar bear populations and will continue to do so with increasing pervasiveness and
severity. Polar bears use sea ice as a platform from which to hunt ringed seals. Reductions in the
extent of sea ice, its thickness and its seasonal duration diminish polar bears” access to and ability to
take ringed seals and other ice-dependent seal species (Derocher et al. 2004). Moreover, earlier spring
break-up of sea ice, increased rain events during spring or late winter, diminished snow cover, or
warmer temperatures that melt snow-covered lairs likely will diminish ringed seal recruitment rates,
resulting in population declines (Kelly 2001; Ferguson et al. 2005; Stirling and Smith 2004).

" Throughout this letter, FWS is used interchangeably to refer to both the U.S. Fish and Wildlife Service and the
Secretary of the Interior, who wields supervisory authority over the agency.
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Recent research indicates that year after year, ringed seals return to the same sites each winter for
breeding, birthing, and rearing their pups (Kelly et al. 2006; Kelly et al. 2007). Climatic warming
may leave seal pups in certain areas exceptionally vulnerable to death by exposure or increased
predation by gulls, ravens and arctic foxes, creating the potential for serious localized declines in
ringed seal populations.

Due to declining prey populations and access to prey, polar bears do and will have less
opportunity to satisfy their nutritional needs and to build up necessary fat reserves. As sea ice
recedes, polar bear survival will increasingly depend on their accumulating sufficient fat reserves.
The increased duration of the broken ice and open water periods requires polar bears to spend
increasingly protracted periods ashore, deprived of any access to their primary prey (Serreze and Barry
2005; Schliebe et al. 2006; Kochnev 20006; Stirling and Parkinson 2006). In addition, polar bears do
and will continue to expend increasing amounts of energy to move amidst more fragmented sea ice
and to swim across growing expanses of increasingly turbulent open water to reach the shore during
the open water season (Derocher et al. 2004; Monnett and Gleason 2006). Greater numbers of bears
will likely perish during such swims.

These physical impacts of sea ice retreat adversely affect polar bear population demographics
and the populations themselves. Sea ice reductions have already resulted in documented impairment
of reproductive success and significant declines in physical stature and survival rates of cubs, physical
stature of sub-adults and adult males, and at least one population (Regher et al. 2006; Derocher et al.
2004). All available scientific data indicates that these impacts will spread and worsen as the Arctic
ice cap continues to melt away.

The best available science concerning the threat posed by global climate change and sea ice
retreat requires FWS to list the polar bear as threatened or endangered throughout its range.

I1. FWS must analyze threats to polar bears’ persistence well beyond forty-five years.

Under the ESA, a “threatened species” is defined as “any species which is likely to become an
endangered species within the foreseeable future throughout all or a significant portion of its range.”
16 U.S.C. § 1532(20) (emphasis added). The plain meaning of “foreseeable” is: “being such as may
be reasonably anticipated <foreseeable problems>" or “lying within the range for which forecasts are
possible <in the foreseeable future>.” Merriam-Webster’s Online Dictionary. The polar bear listing
proposal defines “foreseeable future” as forty-five years. 72 Fed. Reg. 1070. As developed below, it
is possible to make scientifically reliable and sensible projections on polar bear population status well
beyond forty-five years.

A. Consideration of extinction risk over at least one hundyed years is easily justified.

While the draft listing proposal defines “foreseeable future” as forty-five years, the proposal
itself relies on scientific data and analyses that extend well beyond forty-five years. As the draft
listing rule makes clear, 72 Fed. Reg. 1071, the primary risk to polar bears is reductions in Arctic sea
ice. The draft listing proposal appropriately relies on scientific data, projections, and modeling that
use a one hundred-year time frame. The draft listing proposal states “due to increased warming in
the Arctic region, accepted models project almost no sea ice cover during summer in the Arctic
Ocean by the end of the 21" century (Johannessen et al. 2004 pg. 335)” and “[p}redicted Arctic
atmospheric and oceanographic changes for time periods through the year 2080 include . . . reduced
sea ice extent and duration (ACIA 2005, tables on pp. 470 and 476).” 72 Fed. Reg. 1072. More
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generally, Arctic sea ice projections typically are made to the end of the 21” century (Comiso 2002,
Gregory et al. 2002, Walsh and Timlin 2003, Hassol 2004, Overpeck et al. 2005).

Moreover, viability analyses of bear populations typically look forward one hundred years.
Shaffer (1978) in his pioneering analysis of the Yellowstone grizzly bear population investigated
whether model populations would have “a 95% chance of remaining extant for 100 years.” Other
analyses of bear extinction risks have routinely employed a hundred-year time frame (Dennis et al.
1991, Saether et al. 1998, Wiegand et al. 1998).

Adequate consideration of population genetic issues often involves looking at orders of
magnitude more than 3 generations (e.g. Tables 2 and 3 of Lande 1995). Indeed, Allendorf and
Ryman (2002) explicitly state that “consideration of genetic effects over time frames beyond 100
years is also important for the long-term viability of populations and species.” Although the draft
listing proposal does not undertake a genetic analysis, the global polar bear population is likely
already close to an effective population size of 5000, which is the minimum necessary for a
genetically viable population predicted by some analyses (Lande 1995). Of course, the polar bear
population will almost certainly continue to decline in the future, simply because of reductions in the
extent of Arctic sea ice, so even if genetic considerations are not an issue at the current population
size, they will be in the near future.

Where the scientific data permits long-term predictions (e.g. Arctic sea ice and genetics), the
ESA requires consideration of extinction risks over periods of one hundred years or more. See 16
U.S.C. § 1533 (b)(1)(A) (FWS must base listing decisions on the best available scientific data).

B. FWS often uses one hundred-year time frames to evaluate extinction risk.

The USFWS and NMFS have similarly adopted one hundred-year time frames when
evaluating whether species should be listed under the ESA. For example, when NMFS made a listing
decision for the Steller sea lion, it considered extinction threats employing a one hundred-year time

frame. 62 Fed. Reg. 24345, 24346 (May 5, 1997). See
(http://nmml.afsc.noaa.gov/AlaskaEcosystems/sslhome/StellerDescription.html); see /5o 67 Fed. Reg.
44133, 44137 (July 1, 2002) (listing decision employing a one hundred-year time frame to evaluate
the extinction risk faced by orca populations). Even one of the listing examples cited by FWS to
justify the use of a forty-five-year time frame, the greater sage grouse, stated that status reviewers
agreed that one hundred years was within the “foreseeable future.” 72 Fed. Reg. at 1070 (citing 70
Fed. Reg. 2244); see also, 72 Fed. Reg. 14866, 14910 (March 29, 2007) (FWS grizzly bear delisting
decision adopting, but failing to employ, a flexible “foreseeable future” standard that uses all
available scientific data concerning future projections).

C. The IUCN listing process uses one hundred-year time frames and data.

The draft listing proposal relies on the IUCN listing criteria for determining “foreseeable
future.” The IUCN Red List process explicitly evaluates extinction risks over one hundred-year time
spans. The IUCN employs 5 separate criteria (Criteria A-E) for listing a species as “Critically
Endangered,” “Endangered” or “Vulnerable.” A species is listed if it meets any of the listing criteria.
The IUCN process contemplates the possible use of one hundred-year scientific analyses in numerous
places (criteria A3, A4 and E for Critically Endangered; criteria A3, A4, C1, and E for Endangered,;
criteria A3, A4, C1, and E for Vulnerable). The IUCN process explicitly requires listing a species as



“Vulnerable”—which corresponds to the ESA “threatened” listing category—if a one hundred-year
quantitative analysis demonstrates that “the probability of extinction in the wild is at least 10%
within 100 years” (IUCN 2001).

Similarly, the IUCN polar bear listing relied on one-hundred-year scientific analyses. The
polar bear was listed under IUCN criterion A3c (Schliebe et al. 2006), which provides for listing due
to a projected population decline caused by “a decline in area of occupancy, extent of occurrence
and/or quality of habitat.” Tellingly, the text of Schliebe et al. (2006), in discussing the evidence
justifying a listing based on habitat loss, prominently discusses projections of Arctic sea ice to the
end of the 21" century, referencing Hobell (2004).

Because FWS is legally required to assess extinction risks that lie within the “range for which
forecasts are possible,” FWS erred in limiting its analysis of whether the polar bear should be listed as
a threatened or endangered species to a forty-five-year time frame. Though it is true that an
evaluation based on a forty-five-year time-frame—or even a ten-year time-frame—would support the
conclusion that the polar bear is threatened, that is not the end of the analysis. FWS must still
evaluate the extinction risk that polar bears face over the next one-hundred-years or longer. Upon
considering extinction risks over the next one hundred years or more, FWS will find that the need to
list the polar bear under the ESA is even greater than the agency recognized its draft listing proposal.

III.  FWS must more thoroughly assess the threat that oil and gas exploration,
development and production in the Arctic pose to the polar bear and its habitat
throughout a significant portion of its range.

Although FWS has assessed the threat presented by global climate change as an isolated
causal factor, the agency has not yet adequately assessed the overall impacts to the polar bear and its
habitat from the combination of global climate change and oil and gas development in the Arctic.

As a result, FWS arbitrarily proposes that oil and gas exploration, development and production in the
Arctic do not threaten the polar bear throughout a significant portion of its range. FWS has not yet
incorporated the anticipated impacts of climate change into a rigorous evaluation of the impacts to
polar bear populations and habitat from past present and future oil and gas operations in the Arctic.
In light of the enduring impacts of oil and gas development and climate change on polar bear
habitat, it must do so.

Under the ESA, FWS must determine whether to list a species that is threatened or
endangered “because of any one or @ combination of” factors, 50 C.F.R. § 424.11(c) (emphasis added),
including “the present or threatened destruction, modification or curtailment of its habitat or range .

" 16 US.C. § 1533(a)(1)(A). In determining whether to list a species, FWS must assess the
cumulative e¢ffects from all causal factors identified by the ESA. See Carlton v. Babbitt, 900 F. Supp.
526, 530 (D.D.C. 1995) (“FWS must consider each of the listing factors singularly and in
combination with other factors.”); see also S. Rep. No. 93-307 reprinted in 1973 U.S.C.C.A.N. 2989,
2992 (“The Secretary makes his listing 7z full consideration of the forces which act to bring about
endangerment.”) (emphasis added). Here, FWS has arbitrarily evaluated causes of habitat loss
separately, rather than assess their combined effect, as required by the ESA.

The draft listing proposal correctly determines that the destruction, modification and
curtailment of polar bear habitat warrants listing the species under the ESA. See 72 Fed. Reg. at
1081. Nevertheless, the draft listing proposal fails meaningfully to assess the cumulative destruction
and modification of polar bears’ sea ice habitat and increasingly important coastal terrestrial habitat
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from the combined effects of global climate change and the direct and indirect impacts of oil and gas
exploration, development and production.

The draft listing proposal acknowledges that the adverse effects of climate change “will
accumulate with the effects of oil and gas activities in the region . ...” 72 Fed. Reg. at 1079
(quoting NRC, 2003 at 106). More specifically, it recognizes that oil and gas development
eliminates and modifies polar bear habitat, and that “[a}lny such impacts would be additive to other
factors already or potentially affecting polar bears and their habitat.” Id. Polar bear listing is
warranted due to destruction, modification and curtailment of their sea ice habitat. Oil and gas
development in the Arctic contributes to the destruction, modification and curtailment of both sea
ice habitat and important terrestrial habitats. Offshore drilling platforms and other permanent
structures modify and degrade the value of sea ice habitat indefinitely. On-ice seismic activities,
construction activities and associated personnel camps also degrade sea ice habitat. Offshore oil and
gas operations and associated activities, including aircraft and vessel traffic, further degrade
surrounding sea ice habitat. Chronic spills of toxic substances and deposition of regional and long-
range transport of air pollutants degrade water quality and many contaminants accumulate in the
food chain. As well, if major spills occur there could be long-term and wide-spread contamination of
the habitat and direct mortality of large numbers of polar bears. Furthermore, the combustion of oil
and gas produced by these operations generates considerable amounts of carbon dioxide and other
greenhouse gases, which exacerbate climatic warming and resultant sea ice loss. The conclusion is
inescapable: oil and gas development contributes to the need to list polar bears as threatened or
endangered. FWS must forthrightly assess the combined destruction and modification of polar bear
habitat from oil and gas development and global climate change.

To the extent that the draft listing proposal attempts to assess the impacts of oil and gas
exploration, development and production on polar bear habitat, its assessment is arbitrary. Despite
the statutory mandate to consider the “foreseeable future,” the draft listing proposal employs
retrospective analysis to assess the impacts of oil and gas development. Due, in part, to its
retrospective focus, the draft listing proposal improperly minimizes the importance of terrestrial
habitat and the consequences of industrial intrusion in the coastal region. Finally, the analysis in the
draft listing proposal largely focuses on the direct short-term impacts of industrial activities on polar
bears’ survival and behavior, rather than the enduring impacts to polar bear habitat, effectively
superimposing a significance threshold on the statutory listing factor.

A. FWS must evaluate the adverse effects that 0il and gas development will cause to polar bear
habitat in the foreseeable future.

The ESA requires FWS to consider whether the polar bear faces extinction or extirpation
throughout a significant portion of its range within the “foreseeable future.” 16 U.S.C. § 1532(20).
Consequently, to evaluate the threat to polar bears posed by receding sea ice the draft listing proposal
employs a forward-looking, albeit improperly foreshortened, analysis. Inexplicably, the draft listing
proposal does not similarly endeavor to forecast the future impacts to polar bear habitat from oil and



gas development. Rather, the analysis accompanying the draft listing proposal arbitrarily focuses on
the purported lack of past impacts. See 72 Fed. Reg. at 1079-80.”

The draft listing proposal does not report the amount of offshore or coastal habitat potentially
available under ongoing and anticipated leasing programs administered by other agencies within the
Department of the Interior nor the extent of development in and adjacent to the Arctic Ocean that
the those agencies have projected. There is no indication that FWS has forecasted the extent of such
future development. Though the aggressive and unnecessary expansion of oil and gas leasing and
development in the Arctic, particularly in sensitive areas, is subject to controversy and opposition
from conservation groups, wildlife organizations, sport hunting groups, Native communities and
leaders and others, due to its impacts to wildlife, subsistence and wilderness values, FWS must
nevertheless address the accelerated leasing and development proposed by agencies within the
Department of Interior under the current administration (see attached Maps, Current and Proposed
Leases on Alaska’s North Slope; Proposed Offshore Seismic, Leasing & Drilling in Arctic Ocean).

The draft listing proposal does not indicate the amount of polar bear habitat already destroyed or
altered by oil and gas development offshore or in the coastal region, nor does it forecast likely future
reductions.” Despite identifying the effects of an oil spill in the marine environment as “[t}he
greatest concern for future oil and gas development,” the draft listing proposal neglects to report even
the risk of such an occurrence, let alone its probable impacts on polar bears and their habitat. 72 Fed.
Reg. at 1079. The National Research Council warned of the significance of oil spills on this species
and its primary food source. “A major Beaufort Sea oil spill would have major effects on polar bears
and ringed seals”(NRC 2003 at 106). Interior Department scientists have conducted trajectory
modeling of potential numbers of oiled bears in the event of a major spill from the Northstar and
other potential offshore oil developments. An analysis conducted for the Northstar project estimated
that during the October broken ice period up to 108 polar bears could be oiled (Amstrup, 1999). A
separate analysis looked at a different offshore production proposal and estimated that a major spill
could result in as many as 60 oiled polar bears (Amstrup, S.C. and G.M. Durner, 2000; NRC at
105.) However, those analyses had limitations, such as tracking spill trajectories for only 4 to 10
day periods, only looking at one oil field at a time, not evaluating a worse-case spill size, and not
considering the cumulative effect of additional developments.

* The draft listing proposal asserts that “[dJocumented impacts on polar bears by the oil and gas industry during the past
30 years are minimal.” 72 Fed. Reg. at 1079. This assertion is misleading. The purported absence of documented
impacts results from researchers’ inability to discern the impacts of oil and gas development, rather than from the lack of
impacts. See, e.g., NRC (2003) at 104, 105 (noting that as of 2003, polar bear population assessments in the Beaufort Sea
were not “sensitive enough to detect the substantial changes in population size that would be expected to result from oil
and gas development,” and there were “no research plans or studies that specifically address potential accumulating effects
[of 0il and gas development} on polar bears or ringed seals off the North Slope.”). At any rate, the asserted lack of past
impacts is not a reliable predictor of future impacts. Due to reductions in sea ice, more bears now spend longer durations
on land than previously. This trend will continue. Meanwhile, the potential for growth in the number of oil and gas
industrial facilities and operations is greater in the coastal region—both onshore and offshore—than in the past. Under
the current Federal administration, the pace and scope of leasing proposals and activities onshore and offshore has
significantly increased, and exploration work is also proceeding in many new areas within the National Petroleum
Reserve-Alaska and the Arctic Ocean. The state of Alaska also has an active leasing program for its Arctic offshore waters
from the Canadian border nearly to Barrow and onshore lands between the Colville and Canning Rivers. Thus, the
proposed rule arbitrarily relies on “historical information on the level of oil and gas development activities occurring
within polar bear habitat within the Arctic” as justification for its conclusion that oil and gas development does not
threaten polar bears. 72 Fed. Reg. at 1080.

For instance, existing industrial infrastructure surrounds over 15% of the identified terrestrial denning habitat between

the Colville and Canning Rivers in Alaska. See, ¢.g., 8/15/06 letter from Rosa Meehan to Bill Streever. Such pervasive
industrialization alters and functionally eliminates such habitat.
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Moreover, the retrospective analysis included in the draft listing proposal improperly
minimizes the importance of coastal habitat destroyed or altered by oil and gas development. Polar
bears in the Beaufort Sea den increasingly on land (Fischbach et al. 2007). This trend is expected to
continue as sea ice recedes further (Fischbach et al. 2007). The draft listing proposal acknowledges
this trend, but fails to address its implications for the future significance of coastal habitat destroyed
or altered by oil and gas development. FWS must thoroughly assess and discuss how these trends
affect the frequency with which oil and gas operations will disrupt polar bear denning, impede
reproductive success and diminish cub growth rates and survival, as well as the future severity of such
impacts. This assessment is crucial, given that the draft listing proposal identifies declines in cub
survival and changes in reproductive rates as likely impacts from the recession of sea ice. See 72 Fed.
Reg. at 1080 (Table 1).

The draft listing proposal does acknowledge increasing use of coastal terrestrial habitat
during the open water season and the resultant likelihood for increased interactions between polar
bears and industrial operations. Its analysis of the effects of oil and gas development fails, however,
to articulate that polar bears, unable to access prey during this period, must survive off of
accumulated fat stores and thus utilize these coastal areas for resting. As the edge of the sea ice
retreats further from shore and the open water season lengthens, the importance of coastal habitat for
resting will continue to grow. Eliminating and degrading coastal habitat used for resting will
further impair polar bears’ physical condition, an impact that the draft listing proposal specifically
identifies as likely to result from the recession of sea ice. See 72 Fed. Reg. at 1080 (Table 1). FWS
must fully assess the impact of pervasive coastal development, which eliminates and significantly
impairs the value of coastal resting habitat.

The draft listing proposal fails to evaluate indirect impacts to polar bear habitat from oil and
gas development, particularly effects on the location and abundance of prey species and scavenging
opportunities. The draft listing proposal does not mention that on-ice seismic activities and other
offshore development will adversely affect ringed seals as well as interfere with feeding and migration
routes of polar bears. See, e.g., 72 Fed. Reg. 5421 (Feb. 6, 2007). Nor does it acknowledge that
offshore development may interfere with subsistence whaling and thereby reduce the availability of
whale carcasses to polar bears for scavenging during the open water season. FWS must fully evaluate
such indirect impacts to polar bear habitat.

Because the ESA requires FWS to consider whether habitat loss places polar bears in peril of
extinction or extirpation within the “foreseeable future,” 16 U.S.C. § 1532(20), the agency must
employ a forward-looking assessment of oil and gas development. This need is especially acute in
light of the decades-long life span of oil industry infrastructure. These facilities eliminate and
degrade polar bear habitat for decades to come—habitat that polar bears might otherwise depend on
as sea ice recedes. Due to its failure to fully assess the probable future impacts of oil and gas
development, the draft listing proposal necessarily underestimates the discrete and cumulative
impacts of such development on polar bear habitat, which in turn affects denning success,
reproductive rates, cub growth and survival, and physical condition. Upon completing such an
evaluation, FWS will see that due to the overall destruction and alteration of its habitat, the polar
bear faces even greater peril than previously acknowledged.



B. FWS must consider more than the short-term bharassment and divect mortality caused by oil and
gas operations; it must assess the long-term destruction and degradation of polar bear habitat
caused by oil and gas development.

The draft listing proposal purports to consider oil and gas development as a factor that
contributes to the destruction, modification or curtailment of polar bear habitat. The analysis
included in the draft listing proposal focuses, however, on short-term direct harassment of bears by
industrial operations—including lethal takes—rather than on the long-term destruction or
modification of habitat wrought by industrial facilities and activities. In effect, the draft listing
proposal suggests that, because of a lack of discernible, direct effects on individual bears, cumulative
habitat modification due to oil and gas development has not been detrimental, and therefore does not
contribute to the need to list the polar bear as threatened or endangered. FWS need not demonstrate
that habitat destruction is detrimental in order to determine that it contributes to the need to list a
species under the ESA. See 45 Fed. Reg. at 13013 (preamble to the regulation presently codified at
50 C.F.R. § 424.11(c)) (rejecting the notion that habitat destruction must be demonstrated to be
detrimental before it may be considered as a factor that requires FWS to list a species).

FWS’s focus on observed short-term direct harassment fails to account for or forecast time-
lagged demographic effects caused by the destruction, modification, or curtailment of polar bear
terrestrial habitat. Such lag effects can be substantial. Doak (1999) analyzed the relationship
between relatively minor habitat degradation (0.5 % per year) and projected impacts on grizzly bear
demographic trends. Doak determined that “habitat degradation can have highly nonlinear effects on
population growth rates, with small amounts of degradation leading to large decreases in overall
population growth.” Id. at 1378. Doak’s analysis demonstrated that if degradation of habitat is
slow, “long lag times can exist between critical levels of habitat degradation and any detectable
change in population sizes, even when monitoring data are excellent.” Id. at 1378. As the National
Research Council indicates, monitoring data for polar bear have proven incapable of detecting the
cumulative impacts of oil and gas development on polar bears. See NRC (2003), supra note 2. This
time lag dynamic has been documented for other species as well. See Laurance, et al. (2002)
(empirical evidence of the time lag between habitat fragmentation and extinction.); Brooks, et al.
(1999) (empirical examples of the time lag between habitat island creation and extinction). The
time-lagged impacts of habitat loss caused by oil and gas development are likely to become
increasingly apparent, frequent and severe as greater numbers of bears spend longer durations ashore.
FWS must more thoroughly assess such impacts.

Irrespective of the time-lagged impacts to polar bear populations due to habitat loss, the
direct killing of at least 35 polar bears in Canada and Alaska by oil and gas operations is evidence
that industrial development directly harms polar bears, in addition to destroying habitat. FWS must
more fully assess the impacts of oil and gas development in Alaska, Canada and elsewhere in the
Arctic.

With respect to the impacts that it does evaluate, the draft listing proposal improperly relies
on the presumed effectiveness of unidentified mitigation measures that may or may not be imposed
in the future. See 72 Fed. Reg. at 1080 (discussing mitigation measures “likely to be used in the
future”). In making a listing determination, FWS may not rely on conservation efforts promised to
be implemented in the future. E.g., Oregon Natural Resources Council v. Daley, 6 F. Supp. 2d 1139,
1154 (D. Or. 1998). Moreover, FWS’s reliance on mitigation measures that the draft listing proposal
fails to identify denies the public the chance to provide informed, meaningful feedback on this aspect
of the listing proposal.



IV.  FWS must more thoroughly assess the threat that poaching in Russia poses to polar
bears.

Poaching in Russia poses a substantial threat that further supports a decision to list the polar
bear under the ESA. The unsustainable rate of poaching in Chukotka in recent years—with annual
take of as much as 12.5 to 15% of the current population (Ovsiyanikov, 2003)—indicates that FWS
should more closely assess the combined threat that poaching and sea ice retreat poses to the Chukchi
Sea polar bear population. Polar bears’ increasing use of coastal terrestrial habitats, where they are
most likely to be killed by humans, heightens the threat posed by illegal hunting. Until its
implementation has been proven effective to curtail illegal harvest of polar bears in Russia, FW§
should not rely on the implementation of the Agreement between the United States of America and
the Russian Federation on the Conservation and Management of the Alaska-Chukotka Polar Bear
Population to remedy the illegal overharvest of this population. See Defenders of Wildlife v. Norton,
258 F.3d 1136, 1146 (9" Cir. 2001) (holding that a listing decision may not rest on the presumed
efficacy of a conservation agreement that has not been implemented and whose effectiveness is
therefore conjectural).

In recognition of the unique cultural heritage and subsistence needs of Alaska Natives,
Congress created a special exemption from the ESA’s prohibition on the taking of threatened or
endangered species. This statutory exemption allows Alaska Natives to take threatened or
endangered species for subsistence purposes under appropriate circumstances. See 16 U.S.C. §
1539(e). By enacting this provision, Congress gave precedence to the continuation of Alaska Natives’
subsistence use of imperiled species over other activities that take, harm or eliminate the habitat of
such species, such as sport-hunting” and oil and gas development. Therefore, it is appropriate for
FWS to focus separately on the impacts of poaching as a potential significant threat justifying the
listing of the polar bear.

V. FWS has arbitrarily concluded that critical habitat is not determinable at this time.

Under the ESA, FWS has a mandatory duty to specify critical habitat “to the maximum
extent prudent and determinable” concurrently with its proposed listing of a species as threatened or
endangered and a correlative duty to designate critical habitat concurrently with its listing of a
species. 16 U.S.C. § 1533(a)(3); 50 C.F.R. § 424.12(a). Any such designation must be based on the
best scientific data available. 16 U.S.C. § 1533(b)(2). Finally, the agency must “make the strongest
attempt possible to determine critical habitat within the time period designated for listing” and may
not rely on its solicitation of public comments to satisfy its obligation to procure the information
needed in order to designate critical habitat. Northern Spotted Owl v. Lujan, 758 F. Supp. 621, 626,
627-28 (W.D. Wash. 1991) quoting H.R. Rep. No. 97-567 at 19-20, reprinted in 1982 U.S. Code
Cong. & Admin. News 2807, 2819-20.

FWS may defer the designation of critical habitat as not determinable only if FWS lacks
either sufficient information “to perform required analyses of the impacts of the designation,” or a
sufficient understanding of the “biological needs of the species . . . to permit identification of an area
as critical habitat.” 50 C.F.R. § 424.12(a)(2). If, as here, FWS does not specify critical habitat

* Sport-hunting of polar bears in foreign countries may present a future problem for populations that exhibit diminishing
physical health, skewed demographics or declining populations. Sport-hunting should, of course, be curtailed long before
it poses a threat to the persistence of a population or interferes with the taking of polar bears for subsistence purposes.
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concurrent with proposing to list a species, it must articulate the specific reasons for such a failure.
50 C.E.R. § 424.12(a).

Here, FWS has failed to specify critical habitat concurrently with the proposed listing.
Rather, the draft listing proposal concludes that critical habitat is not determinable at this time due
to “a degree of uncertainty” over which specific marine and coastal areas “might be essential to the
conservation of the species.” 72 Fed. Reg. at 1096. This conclusion rests on the assertions that
identification of such areas “is complicated” and that “the future habitat values of these habitats may
change in a rapidly changing environment.” I4. Mere reference to the complication and difficulty of
determining critical habitat does not adequately account for or excuse FWS’s failure to specify critical
habitat. See Northern Spotted Owl, 758 F. Supp. at 627-28; see also 50 C.F.R. § 424.12(a)(2). FWS’s
asserted lack of information concerning the relative value of particular arveas of habitat is not equivalent
to a lack of information about the biological needs of polar bears, and so does not excuse the decision to
defer proposing critical habitat. See SO C.F.R. § 424.12(a)(2)(ii).

Likewise, allusion to potential future changes in the conservation value of sea ice habitat
cannot adequately explain or justify FWS’s failure to propose designation of critical habitat, based on
the best science available at the time. See Id. Such science indicates that polar bear populations in
Alaska depend on the preservation of ample amounts of various sea ice habitats and terrestrial resting
and denning habitats (Fishcbach et al. 2007; Derocher et al. 2004; Regher et al. 2006). Deferring
the specification and subsequent designation of critical habitat by a year will not appreciably improve
FWS’s ability to predict long-term changes in the habitat value of particular areas of sea ice.
Moreover, Congress envisioned that habitats and the needs of species will change over time.
Accordingly, the ESA enables FWS to respond to such future changes to the value of habitat if and
when they occur by revising an earlier critical habitat designation. See 16 U.S.C. § 1533(a)(3)(B).
Notwithstanding future changes in habitat, the ESA demands that FWS specify critical habitat
concurrently with proposing to list a species and designate critical habitat concurrently with listing a
species.

FWS clearly comprehends the biological needs of polar bears and properly recognizes that sea
ice is “essential habitat.” 72 Fed. Reg. at 1096. Moreover, it identifies several habitat features, the
preservation of which are crucial to polar bears’ survival—including polynyas, near shore leads,
coastal denning habitat, and coastal areas used for resting during the open water season. The
deterministic nature of global climate change and sea ice retreat enhances the importance of promptly
designating critical habitat. Polar bears cannot survive without sea ice. Projections indicate that
waters under the jurisdiction of the U.S. will soon be seasonally free of sea ice (Comiso, 2002;
Holland et al. 2006). Unnecessarily delaying the identification and designation of critical habitat
and necessary protection of polar bears’ sea ice habitat violates the letter and spirit of the ESA and
will set back polar bear recovery. It is crucial that imperiled but essential polar bear habitats receive
all of the urgently needed protections that the ESA mandates. Given that the draft listing proposal
makes no demonstrated effort to determine critical habitat and does not specify what information
FWS needs in order to determine critical habitat, FWS has not validly deferred its duty to propose
critical habitat for the polar bear. See Northern Spotted Owl, 758 E. Supp. at 627-28. FWS must
promptly propose for public comment a rule to designate critical habitat for the polar bear.

In conclusion, we strongly support listing the polar bear under the ESA. We encourage FWS
to employ a one-hundred-year time frame and more thoroughly to evaluate the long-term combined
threats of sea ice loss , poaching pressure, and the additional habitat destruction caused by oil and gas
development in the Arctic. Such threats heighten the need to list polar bears under the ESA.
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Thank you for the opportunity to comment on this proposed rule.

Sincerely,

EARTH]JUSTICE

Clayton Jernigan
Doug Honnold
Eric Jorgensen
Earthjustice

325 Fourth Street
Juneau, AK 99801

Sean Cosgrove, Senior Representative
Sierra Club

Pamela Miller, Arctic Coordinator
Northern Alaska Environmental Center

Cindy Shogan, Executive Director
Alaska Wilderness League

Whit Sheard, Alaska Program Director
Pacific Environment

Andrew Wetzler, Director, Endangered Species Project
National Resources Defense Council

Eleanor Huffines, Alaska Regional Director
The Wilderness Society
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